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OPINION
|. Proceedingsin the Chancery Court

On September 23,1998, EddieWilliamsJr. filed a®* Complaint for Violation of Civil Rights”
in the Chancery Court of Davidson County. The complaint named as defendantsfive correctional
officersat the Riverbend Maximum Security Institution including the Warden and A ssistant Warden.
An amended complaint increased the number of defendants to eight.

Mr. Williams claimed that he was denied access to law books that he needed for a post-
conviction appeal. He aso claimed that he was dismissad from his prison job and replaced with a
whiteinmate because of racial prejudice. In hiscomplaint and in subsequent motions, he asked the
court among other thingsfor adeclaratory order that his constitutional rights had been violated; for
an order directing the defendants to supply him with legal books, legal copies, notary service and



legal postage; for an injunction prohibiting the defendants from any further acts of ragal
discrimination; and for an award against the defendants of $10,000 in compensatory damages, and
an unstated amount of punitive damages. He also filed a motion for default judgment.

On November 6, 1998, the origind five defendants filed a motion to digmiss the complaint
for failure to state a claim upon which relief can be granted under Tenn. R. Civ. P. 12.02(6). The
other defendants subsequently filed amotion for an extension of timeinwhich tofilearesponse, and
amotion to be joined in the motion to dismiss.

On December 23, the trial court ruled on the plaintiff’s pending motions. The chancellor
denied the motion for default, and specifically rejected the motion for an order to compel the
defendants to supply him with legal books, copies and other assistance, and the motion for a
temporary restraining order or an injunction. The chancellor granted the defendants’ motion for an
extension of time in which to respond.

On February 5, 1999, the chancellor granted the defendants' motion to dismiss. The court
noted that the plaintiff was seeking compensatory and punitive damages, andthat the chancery court
does not have jurisdiction to consider cases which seek an award of liquidated damages. Tenn.
Code. Ann. 8 16-11-102(a). The court accordingly transferred the case to the Circuit Court of
Davidson County.

I1. Proceedingsin the Circuit Court

In the circuit court, the defendants filed a supplemental memorandum of law in support of
their motion to dismiss, and the plaintiff filed aresponse. Thefour groundsfor dismissal contained
inthe defendants’ memorandum were (1) that Mr. Williamsfailed to show that he had exhausted all
his administrative remedies before filing his complaint, (2) that he failed to allege any facts
demonstrating that the termination from hisjob was based onrace, (3) that he failed to demondrate
that he had suffered any litigation-based injury from the alleged deprivation of access to legal
materials, and (4) that he faled to comply with the requirements of Tenn. Code. Ann. § 41-21-805
because he did not file an affidavit listing his prior lawsuits or submit a certified copy of his trust
account to the court.

Thecircuit court found that Mr. Williams' failureto comply with Tenn. Code. Ann. §41-21-
805 warranted dismissal of his complaint. The trial judge also considered the other grounds of
dismissal, and found that she agreed with the defendantsthat Mr. Williams' claim of deprivation of
accesstolegal materialscould not be sustained. But shealso found that he had stated afecially valid
claim of racial discrimination, and declared herself satisfied with the proof he presented that he had
exhausted his administrative remedies. This appeal followed.



[11. Dismissal Under Tenn. Code. Ann. § 41-21-805

Tenn. Code. Ann. 841-21-801, et seq., imposesaduty uponinmateswhofiledaimsinforma
pauperisto submit affidavitsdocumenting their prior history of litigation, beforeatrial courtcanrule
on their current daims. One purpose of the statutory scheme is to bar inmates who have filed
maliciousor frivolousclaimsfromfiling any further lawsuitsuntil they have paidthe coststhat have
accrued from those prior claims. Tenn. Code. Ann. § 41-21-812.* Federal statutesimpose similar

restrictions in federal courts on proceedings in forma pauperis. See 28 U.S.C. § 1915.

This state' s requirements for reporting an inmate’ s litigation history areset out in detail in

Tenn. Code. Ann. § 41-21-805:

Affidavit of inability to pay - Requirements.- (8) Any inmae who files a clam
with an affidavit of inability to pay costs shall file a separate affidavit with the
following information:

(1) A completelist of every lawsuit or claim previously filed by the inmate,
without regard to whether theinmate wasincarcerated at thetimeany claim or action

wasfiled; and

(2) For each claim or action listed in subsection (a):

(A)
(B)

(©)
(D)
(E)

The operative facts for which rdief was sought;

The case name, case number and court in which the suit or
clam wasfiled;

The legal theory on which the relief sought was based;

The identification of each party named in the action; and
Thefinal result of the action, including dismissal asfrivolous
or malicious under this part or otherwise.

(b) If the affidavit filed under this section states that a previous suit was
dismissed asfrivolousor malicious, the affidavit must statethe date of thefinal order
affirming the dismissal.

(c) The affidavit must be accompanied by a current certified copy of the
inmate's trust account statement.

! The prohibition against filing subsequent lawsLits before paying the costs associaed with
malicious or frivolous lawsuits is not absolute. Tenn. Code. Ann. 8 41-21-812(b) reads “[a] court
may allow an inmate who has not paid any costs or expenses assessed againg the inmate to file a
claim for injunctive relief seeking to enjoin an act or failure to act that creates a substantial threat

of irreparable injury or serious physical harm to the inmate.”
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On gpped, Mr. Williams claims that he furnished the chancery court with the information
required by Tenn. Code Ann. § 41-201-805. We have foundin therecord asingle affidavitby Mr.
Williamscontaining suchinformationfor onecaseonly, Williamsv. Dutton, 3:90-0288 (U.S. District
Court, M.D. Tenn). The plaintiff has, however, attached tohis brief on apped alist of no lessthan
13 lawsuitsthat he hasfiled inthe court systemin Tennessee. Whilehislist includes eachcasename
and number, the courtinwhichit wasfiled, and afew words about itsdisposition, it does not include
al the information required by Tenn. Code. Ann. § 21-41-805(a)(2).

The defendants have appended to their brief a copy of afinal order of the United States
District Court (E.D. Tenn.) inthe case of Eddie WilliamsJr. v. James Morrow, et al, No. 3:97-CV-
815, filed Mar. 30, 1998. The order strongly impliesthat Mr. Williams hadfiled three or more civil
actionswhich have been dismissed aseither frivolous, malicious, or for failureto stateaclaim. See
28 U.S.C. § 1915(0).

We affirm the lower court’s dismissal o the plaintiff’s complaint, but we hold that the
dismissal iswithout prejudice. The effect of an order of dismissal for failureto comply with Tenn.
Code. Ann. § 41-21-801, et seq. should be the same as resulted from an older form of defensive
pleading known as the Pleain Abatement. Such a plea sought to suspend or defeat civil actions
because of the manner in which the action was brought. Unlike the Plea in Bar, the Pleain
Abatement did not addressthe meritsof the claimitself, but rather some defect or irregularity inthe
complaint, such as improper venue, lack of jurisdiction, or failureto join an indispensabl e party,
which would make continuation of the suit ineffective. When the Pleain Abatement wasgranted,
the complaint was dismissed without prejudice to the plaintiff’s right to receive a hearing on the
merits, by filing another complaint with the defect corrected. See generally, Abatement, Survival
and Revival, 1 Tennessee Jurisprudence (1982).

While the Pleain Abatement and other technical forms of pleading have been abolished
under the simplified rulesfound inthe Rules of Civil Procedure, aclaim that has not been heard on
the merits may still be dismissed under the modern rules without prejudice. The question of
whether an inmate’ s failure to file a Tenn. Code. Ann. § 41-21-805 &fidavit should receive such
treatment is not quite a question of first impression, because this court has already answered that
question in the affirmative once, although without discussion of thereasons. Sandersv. Campbdl,
02A01-9810-CV-00299 (Tenn. Ct. App. Oct. 30, 1999).

It appears to us that in enacting Tenn. Code. Ann. § 41-21-805 et seq., the Legislature
intended to make it more burdensomefor inmatesto filefrivol ous complaints, while not raising the
barrier against valid clamsto an unreasonable height. A trial court may more confidently demand
strict adherence to the statute if it knows that by doing so it is not thereby closing the door forever
on a meritorious clam. We believe that we are advancing both legislative goals by ruling that
dismissal for failure to comply with the statute is without prejudice.



Whilethe defendants have primarily asked usto affirm the dismissal of the complaint, they
have also requested that we hold thetrial court inerror for finding that Mr. Williams had exhausted
his administrative remedies, and that he had stated afacially valid claim of racial discrimination.
We need not address these additional arguments, for dismissal of aclaimfor failureto complywith
Tenn. Code. Ann. 8§ 41-21-801, et seq., should preclude further consideration of the merits of the
claim by thetrial court. Any findingsresulting from that consideration are therefore without |egal
effect.

V.
Thedismissal of the plantiff’sclaimisaffirmed, but without prejudice. Remand this cause

to the Circuit Court of Davidson County for further proceedings consistent with thisopinion. Tax
the costs on appeal to the appellant.



